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Court of Appeals of the District of Columbia. 


No. 3970. 

Aaron Tractenburg, Appellant, 


vs. 


The United States. 


a 


Supreme Court of the District of Columbia. 
Criminal. No. 39185. 

The United States, Plaintiff, 


vs. 


Aaron Tractenburg, Defendant. 

United States of America, 

District of Columbia’ss: 

Cofumbia 61 ^tTh^Cit’v T of a w n >! he ( Supr . eme , Court of ‘he District of 

herSter mendonld 1 ff" 1 m 501(1 District - at ‘he times 
• mentioned, the following papers were filed and proceed- 

ings had, in the above-entitled cause, to wit:_ ™ 

^ Indictment. 

Filed in Open Court March 31, 1922. Morgan H. Beach, Clerk. 
District of Columbia, ss: 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, January Term, A. D. 1922. g 

,i T Jv 1 Gr0nd , •/!T or3 , of the United States of America in and for 
e District of Columbia aforesaid, upon their oath, do present • 

That one Aaron Tractenburg, late of the District of Pnlii.nl; 
aforesaid on, to wit, the fourteenth day of Janua[y i„ thetear o? 

Di^r^°» r l' 0 p e i th0 k San r " lne hundred and twenty-two, and'at the 
District o. Columbia aforesaid, one automobile, of the value of two 

ofTnTlV ir' 6 h Tt d doIkl ; s ’ of the «'»ods, chattels and property 
did * h ? m F j Burro "' s ’ ‘hen and there being found, feloniously 

did steal, take and carry away; against the form of the statute in 

1—3970a 
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AARON TRACTENBURG VS. TIIE UNITED STATES. 


such case made and provided, and against the peace and government 
of the said United States. 

TEYTON GORDON, 

Attorney of the United States in 

and for the District of Columbia . 

(Endorsed:) Criminal No. 39185. United States vs. Aaron Tract- 
enburg. Grand Larceny. Witnesses: Elam Fitts, William F. Bur¬ 
rows, Frank M. Alligood, M. P. A True Bill: M. D. McQuaide, 
Foreman. 

2 Supreme Court of the District of Columbia. 

Thursday, April 13th, A. D. 1922. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy presiding. 

******* 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and Jail and by his attorney R. 1. Miller. Esquire; 
whereupon the defendant being arraigned upon the indictment, the 
reading whereof he specifically waives, pleads not guilty thereto, and 
for trial puts himself upon the country and the Attorney of the 
United States doth the like. 

Memorandum. 

June 28, 1922.—Verdict guilty. 

Supreme Court of the District of Columbia. 

Friday, Julv 7th A. D. 1922. 

The court resumes its session pursuant to adjournment Mr. Justice 
Siddons, presiding. 

******* 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and Jail and by his attorney T. Morris Wampler, Es¬ 
quire; whereupon it is demanded of the defendant what further lie 
has to say why the sentence of the law should not be pronounced 
against him and he says nothing except as he lias already said; 
whereupon it is considered by the Court that for his said of- 

3 fense the said defendant be imprisoned in the Penitentiary, 
as designated by the Attorney General of the United States, 

there to be imprisoned for the period of four (4) years, to take effect 
from and including the date of expiration of sentence imposed in 


j 



AARON TRACTENBURG VS. T1IE UNITED STATES. 3 

indictment No. 30010; and thereupon the defendant by his said 
attorney, notes an appeal to the Court of Appeals of the District of 
Columbia, from the judgment of the Court in this case; whereupon 
the Court fixes the amount of Bond for costs on appeal at One Hun¬ 
dred Dollars ($100.00) or Fifty Dollars ($50.00) cash. 


Memoranda. 

July 11, 1922.—Cost Bond on appeal approved and filed. 
August 18, 1922.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 


Wednesday, February 14th, A. D. 1923. 

C, TJ ie F ourt re f. umes its session pursuant to adjournment, Mr. Justice 
otafford, presiding. 

******* 

By Siddons, Justice. 

Now comes here the defendant by his attorney, T. M. Wampler 
Esquire; and prays the court to sign, and make a part of the record 
his Bill of Exceptions taken during the trial of the case and sub¬ 
mitted to the court on the 18th day of August, 1922, which is ac¬ 
cordingly done, nunc pro tunc. 

4 Assignment of Eirors. 


[Filed February 9, 1923.] 

******* 

Now comes the defendant by counsel and assigns as error com¬ 
mitted by the trial court upon the trial of this case the following: 

I. Error committed in the admission and exclusion of Evidence. 
-. Overruling motion for directed verdict. 

3. Refusal to grant defendant's instruction No. 1. 

4. Refusal to grant defendant’s instruction No. 2. 

*>. Refusal to grant defendant’s instruction No. 3. 

Refusal to grant defendant’s instruction No. 4. 

7. Refusal to grant defendant’s instruction No. 0. 

8. Refusal to grant defendant’s instruction No. 7. 

9. Refusal to grant defendant’s instruction No. 8. 

10. Improper and illegal sentence imposed. 

II. Cherruling motion to strike out sentence. 

T. MORRIS WAMPLER, 

Attorney for Defendant. 


Sendee of a copy of the above is 

Februan r , 1923. 

• / 


acknowledged this 9th day of 


J. H. BILBREY, 

Asst. U. S. Attorney. 
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Designation of Record. 

[Filed February 9,1923.] 

******* 

The Clerk of the Supreme Court of the District of Columbia will 
please prepare transcript of record on appeal in this case and 

5 the following papers are hereby designated to be copied: 

1. The indictment. 

2. The Plea. 

3. Memo: Verdict of the Jury. 

4. The Judgment. 

5. Memo: Appeal noted in open court. 

6. Memo: Appeal Bond approved and filed. 

7. The Bill of Exceptions. 

8. Assignment of error. 

9. This praecipe. 

T. MORRIS WAMPLER, 

Attorney for Defendant. 

Service of a copy of the above is acknowledged this 9th day of 
February, 1923. 

J. H. BILBREY, 

Asst. U. S. Attorney. 

6 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 5, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 39185 Criminal, wherein The 
United States in Plaintiff and Aaron Tractenburg is Defendant, as 
the same remains upon the files of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 26th day of February, 1923. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 


E. W. 




Aaron tractenburg vs. the united states. $ 

7 T ° H r°? ble Peytan J? ordon > United States Attorney, 
Washington, D. C.: 

-fiTA'SS ZsSLFattifey&lte 

T. MORRIS WAMPLER, 

Attorney for Defendant. 

RmTf’p ° f r COpy i ,° f the above no, ' oe together with a copy of the 
of Aug5°1922 nS herem referml *° ' S acknow]ed ged thJsth day 

ARTHUR N. PRESMONT. 

8 In the Supreme Court of the District of Columbia. 

Criminal. No. —. 

United States 


Aaron Trachtenberg. 

Bill of Exceptions. 

Tn-Horemeniboreil: That this case came on for trial before Mr 
Justice Siddons and a jiirv, on June 9 8th 1999 nnrl fim • * 
proceedings were had. ’ ancl <he foIlowin g 

,l„l h i e ( K°' f C n nment t0 . maintain «>e issue upon its part joined pro- 

uced the following witnesses who testified as follows - J P 

• ^ # 

M illiam F. Burrows. 

That on January 14th, 1922, the witness owned an automobile a 
drtf/c and about six o clock on that day had it parked in front of 

■aid hU'? 7 1> e ° en f tPr M arkot - in the District of Columbia 7 
and that a few minutes after six the witness went out to set his 

tui, and that it was gone, the value of the car was 500 Tim 
«u,e was No. 57R152. That after the 14th of7am,a5y the whness' 
ext saw his on six or seven weeks later at the District Building in 
the hands of the police, and identified and recovered his car iMlnt 
ime, that the car belonged to the witness. When the witness saw 
his ear at the District Building it did not have the same license tags 
on it as when he had last seen it. That the witness had <-ivon no one 
permission to take his car on that date. 

Elam 8. Fitts. 

That he lives in Petersbcrg, Va„ knows the defendant when he sees 
him, saw him on the 10th day of January, 1922, in Petersburg Va 

2—3970a 
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at the garage there and in the Chesterfield Hotel. The witness loaned 
the defendant five hundred dollars on a Cadal-ic automobile, the 
defendant gave the witness a note for five hundred dollars, as well as 
another paper, subsequently a third paper. 

That the engine model was 57. That at the time the papers were 
delivered to the witness, the Cadal-ic automobile was also turned over 
to the witness to keep by the defendant, that tlie car was a touring 
ear, seven passenger, and the witness held tlie car for about 

9 thirty days and it was then recovered from the witness by the 
police. That Mr. Alligood of the Washington Police force 

came to Petersberg and took the car away. 

And thereupon there was offered and received in evidence, without 
the objection upon the part of the defendant, the papers above re¬ 
ferred to by the witness, all of which the witness testified he had seen 
executed, and which were marked for identification, A B, and which 
said papers, in their proper order are in the words and figures fol¬ 
lowing, to wit: 

10 Exhibit “A.” 

$500.00. Petersberg, Ya., Jan. 16, 1922. 

Thirty days after date I promise to pay to the order of E. S. Filty 
five hundred dollars — dollars for value received negotiable and pay¬ 
able without offset, at the Union Trust Company, Petersberg, Va. 
Homestead and all other exemptions, as well as presentment, demand, 
protest and notice thereof, hereby waived by the maker or makers 
and endorser or endorsers of this obligation; and said parties further 
agree to pay ten per cent, of the face value of this note to cover costs 
of collection in case payment is not made at maturity. 

A. TRACHTENBERG. 

No. —. 

When due, Feb. 16, 1922. 

P. O., Petersberg. 


Exhibit “B.” 

Chesterfield Hotel, 

J. J. Carrigan, Manager, 

Petersberg, Ya. 

January 16, *22. 

I hereby make over Cadil-/ac car 57R152 for the sum of $500.00 
in cash to be returned to me on payment of said note I am now at¬ 
taching to said bill of sale. 

A. TRACHTENBERG. 


Witness this as mv signature: 
J. J. CARRIGAN. 
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1 1 Cross-examination: 

thauh™!^^^ h * correct name 

ness knew the defendant was f,„ w u* thls dafe> that the wit- 
defendant first asked the witness about a '~j llnK,on : . That when the 
Garage in Petersberg and the defend * w ° n , 118 car ’ d was at a 
and a bill of sale, in^otherwordfto efve he ^ ‘° eXeCUte a note - 
hundred dollars loaned to him on the car Th "w"*? for five 
an understanding with the witness ih'u'-r ! , the defendant had 
which he gave the witne's ZS 'im * f *5®* » latur ity the note 
able to pay in full, that if the defend^^CVd' 6 defendant was not 
>t would be all right, so long as tS Part ° f jt * that 

the witness. c " as lcft ln the possession of 

J. J. Carrigan. 

of the Hotel. That the^itne^netd thenn * 'l™ as a « uest 
up in the room of the defendant and tlm •? Papers that were drawn 
a witness to the paper to the, paper marked ^ name as 

drawn "P by Mr. German. The witn« h5rf * ’ and SaW a note 
tween the preceding witness Fitts .and h' i / j conversation be- 
which was that tlie defendant wished in I dl 'fendant, the purport 
that the defendant wanted 0 bo tow ive , ho ™' v , m , one Y on his ear, 

and give a note and turn the over 0 Tr Fd^ Ia r ,°T the ™ 
was paid. T0 31r - *itts to hold until it 

Cross-examination: 

li« lived in Tychtaiberg, kn«» 

quently. tliat ile Jla( ^ stayed at the hotel fre- 

Fraxk M. Alligood. 

to that he went 

'on the number of the ear being 57RiwT f 0 n back t0 Was hing- 
that, the car was at headquarto^ •iml « ’ V B V rrows was notified 
cows. That the witness K the defends T"^ °V er to Mr - Bur- 
, , ant was arrested, he was taken m p’ r"' 1 , whe , n ,he defend- 

12 questioned about the ear and adrrdit ? ,Ce headquarters ami 

, thing he never sai l | he 2 ' ° ” f -ot,atin ff the whole 
stolen the ear. ' s,0, ° tho car, he denied having 

Henry M. Jett. 

«nt, (he morning afVe"°ff deVnSnt ‘5s 
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to him at headquarters, and the defendant told the witness that he 
had negotiated to borrow some money on the car in Petersberg, the 
defendant did not say where he had gotten the ear. 


Joseph A. Connors. 

Member of the Metropolitan Police department. Arrested the 
defendant in April 1922, took him to Police Headquarters and talked 
to him about this Cadal-ic car belonging to Mr. Burrows, asked the 
defendant if he had taken it, and he denied that he had taken the 
car, said that he had made a deal with Mr. Fitts in Petersberg about 
borrowing money on the car. lie said he knew it was a stolen car. 
Witness spoke to him about finding the plates in the sewer at 10th 
& K Sts. N. \V. The defendant did not affirm nor deny that he put 
them in there. And thereupon the Government announced its case 
in chief closed. 

Evidence on Behalf of the Defendant. 

Lillian Trachtenberg. 


That she is a sister of the defendant, and that Mr. Jake Trachten¬ 
berg- place of business, her brother, is located at 489 K St., N. \V., 
which is a tire store and general accessories store for automobiles. 
That prior to the loth of January the witness was in Philadelphia 
with her brother, the defendant in this case, she and her brother 
going to Philadelphia in an automobile belonging to the mother of 
the witness, they were there in Philadelphia for a few days looking 
around for a second hand automobile and visited a number of places 
where second hand cars are sold. That they went to the Gorson 
Auto Exchange and tlie Broadway Exchange, both of them on Broad 
street, and her brother was with her. At the Broadway auto ex¬ 
change, they saw the manager, Mr. Caskv, and Mr. Caskv gave her 
his card on that occasion, and wrote upon it his phone number, which 
said card was offered and received in evidence, and which is in the 
words and figures following to wit: 

(Caskv Card.) 


13 That while in the Broadway Auto Exchange with her 

brother, looking at cars, a man approached them and asked 
her brother if he was interested in cars, and the brother told him 
that he was interested in a second hand Cadal-ic* and wanted to buy 
one. The witness walked on and she and her brother finally went 
back to their automobile which was standing at the curb in front of 
the place of business, and as they entered the automobile tlie same 
man that approached them upon the inside of the store came up to 
the machine and again asked them if they were interested in buying 
a second hand CadaWc car. The man went into detail and told the 
defendant that he had a Cadillac car 1918 model, oTIL Thereupon 
the defendant asked the man if he could see it, whereupon the man 
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saul no it was in a shop being overhauled, and the defendant «.id 
that he could not wait that he had to go back to Washington that 
night, it was then about four or five o’clock, and the defendant told 
he man that if the car was in good condition, and if the « came i n 
to everything the man said about it, and if he would bring it down to 
M ashmgton, he would buy it. The man said that he wanted $1 500 
for the car, and was pressed for money and would get rid of it at 
, t , u ‘- J he man asked the witness and her brother for their 
< toes and addresses, and the witness reached into her purse and 
took out a business card and handed it to him the i 

name as Mvers. The card which the witneS handed""theman* 

slreel' \ d \V he r"if °i/ he defp , ndunt > with his address as 439 K 
\' M " lllc 1 address 1S the tire and automobile store of the 
brother Jake Trachtenberg. The defendant then and there told 
the man who represented himself to be Myers, that if the ear w ' 

tt Ught 11 te ^ingtoi^t 
turned to Washington the same day. enuant lc ' 

About three or four days later, on a Sunday morniim the 

• ke e T, ."'n '"I ° aU, ?T bi l e and ,irc store'of her brother 

i .l- . 'dto I jachlenbeig. and (lie defendant was also there in the 

in'tlVf! °i * 0 ) ?t f >1 4 < i ""'king. the witness was sitting at the de=k 
the front part of the store, that it was a usual thing to keen the 
lie and automobile store open on Sunday, usually opening at 0 
m the morning and closing about two o’clock in the afternoon on 
Sundays. On that Sunday, the Sunday following the d v whethe 
witness and her brother, the defendant, were in Philadelphia li e 

in Ph’Sphia Sa a"t ,e t^ U a "IT 8 [ ,e “ nd her b ™‘ b er had talked 
nilcKtetphia. at the store of her brother Jake Trachtenberg in 

the city of Washington, the witness was sitting at the de«k when 

Myers walked into the store, and the witness%poke to hto, -Ynd 

.pels said I have got the car. The witness recognized him and 

Myers aske.1 where the defendant was, and the witness called him 

lorn the hack part of the store, he came out and shook hands with 

Myers, and the defendant said “before 1 buy the cir 1™ J 

it ?'!- ’,! ) ° t i l 'ii' IyerS u nd 'i le <lefen,lan( «ent out to the car which was 
. a lding at (lie curb ni front of the store, both entered the car the 

defendant driving the car, and drove off. They were gone more than 

an hour they returned to the store, and the'defendant «Md to the 

witness I am going to buy the car.” Mr. Mvers sat down at thn 

J’fj*• 1 'l- 1 " i fl i° nt r ’ a , rt ° f (be (be witness handed him a nen 
a d ink, and he took out a bill of sale and the defendant su'd “I 

have got to go over to the house and get the money.” The home of 
t c witness and he defendant is about a block away. The defend 
ant walked over to the home, took him about ten or'fifteen minutos 
and he came hack with the money. He handed the money out to Mr’ 
Myers and Mr. Myers gave him the bill of sale and wenfawav 
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Cross-examination: 

The witness testified that the time she and her brother, the de¬ 
fendant, were in Philadelphia, was around the first of the year, and 
that they had gone up there to buy a car, a second — ear as well as 
to attend to other business. 

15 “That they were in Philadelphia from a week to ten days. 

That the purpose of purchasing the car in Philadelphia was 
for pleasure; that all members of the family except the defend¬ 
ant Aaron already had a car; that they had already determined they 
were to buy a Cadillac car; witness does not remember the exact date 
she was in Philadelphia but thinks it was three or four days after 
the first of January. Witness thinks that Aaron bought the Cadillac 
car on the 15th; knows that he drove it away but does not know 
whether it was the next day or 10 days afterward. Saw the man 
who called himself Meyer write the endorsement on back of Ex¬ 
hibit “C” but did not remember anything about the date because 
she had other things to think about." Knows that her brother went 
away on a business trip but does not remember whether it was the 
next day after he bought the car or not. That he went by himself 
that Aaron did not have a Packard car in Petersburg, Virginia, on the 
day he drove away. That the transaction between her brother and 
Meyer occurred in her presence; that the money was paid to Meyer 
in her presence. That the amount was $1,500.00 in cash. Did not 
know the demonination of the bills; saw her brother take the money 
to him and count it out; waited on a customer in the meantime. 
Does not know who the customer was. Knows that her brother 
took a receipt for the $1,500.00; never saw the receipt afterward. 
Never saw the man Meyer after that. On day of transaction he gave 
them his name and address on a slip of paper; does not remember 
the address now. Last time witness saw the slip of paper was on 
day of sale. On Sunday the day of the transaction between Meyer 
and her brother, the Cadillac car had a Pennsylvania license on it. 
Does not know what became of those tags. Does not know whether 
Aaron drove the ear away with the Pennsylvania tags on it or not; 
witness does not remember the number of the tags. That Mr. 
Casky was the Manager of the Broadway Auto Exchange; witness has 
not seen Casky since the time she and her brother were in Phila¬ 
delphia in his place of business. Had seen him before that day; 
not a friend of witness; only knew him in a business way; was in 
the automobile business and naturally met people who were 
16 in that line. Never sold any cars to him; never bought or 
sold anvthing else onlv this car; did not buv this car from 
him. Only knew Mr. Casky through business relations; had met 
him at different social affairs; had known him about six or seven 
months. During that time had seen him three or four times. On 
the day witness met Meyer, he was not introduced to her by Mr. 
Casky. Witness supposed Mr. Casky saw her and her brother ta-king 
to him. Never saw Meyer speak to Mr. Casky. Witness saw Meyer 
in the store fifteen or twentv minutes; he had his hat off. Witness 
took him as a salesman for Caskv; witness and her brother returned 






AAEON TRACTENBURG VS. TIIE UNITED STATES. 


11 


fioiii Philadelphia on Wednesday previous to the Sunday on which 
hei biothei bought tlic ( adillac cur; that her brother was with her 
all that period. She stopped at the Walton Hotel on Broad Street. 
' as there awhile and on the outskirts of Philadelphia at West¬ 
chester; Stopped at a hotel but does not remember the name of the 
hotel. Mas there a few days—three or four days; registered at the 
liotel m \\ estChester. After that, came in the city and registered 
•it either the \\ alton or Commercial Hotel. It was one or the other* 
does not remember the name of it now. Was in Philadelphia about 
seven days. 1 he man Meyers first approached witness and her 
brother while they were in the Broadway Auto Exchange. After 
Ale vers told them about this car, witness and her brother had a talk 
with Mr. Casky; Meyers followed them out to the curb and renewed 
Ins conversation. So far as witness known no inquiry was made bv 
lor brother as to who Meyers was and how responsible he was. 

i, 1 , ess l( f° r granted that he belonged to the Broadway Auto 
Exchange. J 


t imes 


Jacob Traciienbekg. 

A brother of the defendant, has lived in Washington seventeen 
ls 111 ^be automobile tire business, located at 430 Iv st. 
j • '' ■ a brother ot the defendant. That the witness alwavs 
beeps his store open on Sundays about half a day, and some- 
as late as three o’clock P. M., and that his sister Lillian 
lachtenberg helps in the store waiting on customers. The witness 
remembers the month of January 1922, when his brother the de- 
lendant purchased an automobile, and recalls being at the store that 
morning Kemembers a man coming to see the defendant, about 
11 o clock, whom the witness had never seen before. That this man 
had a conversation with the defendant, and when the man entered 
the place he asked for the defendant, and when the defendant came 
from the rear of the store, he spoke to the man, and the man said 
J brought that car down that I was telling you about.” Both the 
defendant and the man walked out of the store, and got into an 
automobile which was standing at the curb and went away, were gone 
two or three hours when they returned to the store, they talked 
awhile they came into the store and sat down in the office, the office 
being in the front of the store, a desk being there. The defendant 
went over to his home, which is a block or two away, and came back 
with some money, gave the money to Myers; Myers^did some writing 
there, and Myers gave to the defendant a paper, upon which he had 

done some writing, and Myers left, leaving the Cadillac car in front 
of the door. 


Cross-examination: 

On cross examination the witness testified that he had never seen 
Myers before that day, and when he entered the store he did not sav 
from where he came. The witness knew that the defendant and his 
sister had been away a week previous to buy a car. 
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Aaron Trachtenberg. 

The defendant, testified in his own behalf as follows; That he is 
nineteen years of age and is now confined in jail under a sentence 
to serve two years in the penitentiary on the charge of joy riding, an 
offense committed two years ago, and is now waiting to be sent to 
the penitentiary to sene his time. 

That prior to January 19*22, the witness had frequently been in 
Petersburg, Va., and had stopped at the Chesterfield Hotel, 

18 and knew Mr. Fitts, and Mr. Carrigan who testified in this 
ease. 

That he purchased an automobile in January. That he was in 
Philadelphia, Pa., the first pail of the year 1922, went there with 
his sister Lillian, to purchase an automobile, and went in his mother’s 
automobile with his sister, when in Philadelphia he and his sister 
went to a number of places looking at second hand automobiles, 
went to the Neal Cadillac Company, the Roamer Auto Exchange, 
Gorsons Auto Exchange, and the Broadway Auto Exchange. That 
while in the Broadway Auto Exchange, a man approached him and 
spoke to him. who gave his name as Myers, he said he had a second 
hand car, the witness was looking around at cars, and had very 
little conversation with Mvers at that time, and as the witness and 
his sister left the building to enter their automobile standing at 
the curb, Myers again came up to them, right at the curb, as the 
witness and his sister were entering their automobile, and told the 
witness that he had a Cadillac automobile that he thought would 
suit the witness. The witness asked Mvers to let him see the car and 
asked what price he wanted for it, and Myers told the witness that 
the car was being overhauled at that time. The told Myers that 
what he was looking for was a 57 single letter or double letter, a 57 
single letter is an eighteen, that is 1918 model, 57 single letter is a 
1918 model, and 57 double letter is a 1919 model. The witness 
asked Myers the condition of the paint, and he said it was in ex¬ 
cellent condition, asked him the condition of the motor, and he said 
the motor was being overhauled at the time, and the carbon cleaned 
out and different things being done to it. That Myers told the wit¬ 
ness the condition the car was in, and the witness’ sister, Lillian 
Trachtenberg took a card out of her pocketbook and gave it to Myers, 
which card contained the name of the defendant, A. A. Trachten¬ 
berg, of 439 K st., X. AA\, AVashington, D. C. And the witness told 
Myers that if lie would bring the car to AA'ashington, and it proved 
to be just as he said it was, that he — take and buy it. That the price 
of $1,500 was fixed for the car. The witness and his sister left 
Philadelphia the same night, and arrived in AVashington early the 
next morning. On the following Sunday morning, the witness was 
at his brother’s place of business on Iv st., the tire store, being 

19 the same address which had been given the man Myers in 
Philadelphia, when Myers came into the store, and the wit¬ 
ness saw him there and spoke to him, the witness having been called 
from the rear of the store, by his sister Lillian. Coming to the front 
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th | 'V U,ess me .t Myers, his brother Jake was there, ami 
"if. '‘f, s an , d Myers got into the automobile standing at the curb 

he'oifrf 8 h r d , b ? U f h , t d0W l n > and the witness drml the car off,’ 
l. . " lllch lmd been brought there by Myers, the witness 

<ho\e he car down to Marlborough and was gone away from the store 
about three hours, upon returning to the store the witness told Myers 

ivent over lo lds'h’ and i ’T "'°' lld | ak ; e U at ^OO. The witness 
ent o\ei to Ins home, a block and a half or two blocks away to get 

e money and left Myers in the store sitting at the desk' in the 

and* go” $1*500° from 1 ! ° f it he s,or< ;- Tlle "’itness went to his home, 
ana got *>1,5U0 from Ins Bureau drawer, where he kent hi* monnv 

i™ Ti , 'UI'V'T nnd i i lfk "', "rote 'something on the 

back of the bill of sale and handed it to the witness, the witne’s 

Thp e n at *1- ha l ld ?d Myers the money and Myers left the «tore 
I he abo\e bill of sale is in words and figures as follows. 

Exhibit “C.” 

\rV 10 rc* I] ni lle i n i b i V , tIlese P rcsents: That Kenneth P Mever 4037* 

has . <his d * iG obtained frmn the Broad- 
«i\ Auto Exchange, a Corporation, of the State of Pennsylvania 

in- cat Mo},fl P 57Rro follo ' y "\* 0ne Cadillac* Tour’ 

-non. dy notes for one hundred tr. dolh,^ each and m.e for 

^ 1 «Mt‘thJ l «tll^ abe -l fiV | "" ,n , lllS ( r T datc and «lo hereby 
; ‘ j ,! ( e , <0 salJ »bove described property is to remain 

s ed in said Broadway Auto Exchange until all of the said nnr 

heiSJ^^ nlanCe Whh the Sti " ,,lat ^ 

* C 1 * -Exchange, its successors or assigns the said rfofprm A 
l-urchase money when the same shall beeome due hat hc wil ki 
good care of the property above mentioned and return the same 
pon his failure to comply with the terms of the g "eme h 
good com 11 ion as a reasonable and proper use and wear of it win 

: r e .i‘ • l' 1 theieof, oi in any manner part with the nosses 

iwiyJn^rStQT’ or re " ,ove (l ; e r a,ne frora 

uimwxanu without the permission of the said Broadwav Ant« 

s^reouireil^'^xhifih'pfr.*" V' 1 '"* 1 ’ " nd he . wilI » at any fi *ne, when 
.? required, exhibit tlie said property to the slid Um-ultr.., 

Exchange or its agent, and w'ill 'give' immediate not^ olli ^7 

npt to le\\ under any legal proceedings or writ issued against or 

a d upon such property. And he further agree- that if default he 

made m the payment of any of the said sum^hereinbefore mot 

(toned, 01 if he shall attempt to sell, pawn or dispose of misuse or 

j" Ju *; e any of . ,lle f illd property or any part thereof, or in’ any man- 
nei not comply with this agreement then it shall be lawful for the 
said Broadway Auto Exchange, its successors, assigni attorneys or 
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agents to enter upon or into any place where the said property or any 
part thereof is, or is reasonably believed to he, and to take away 
and repossess the said property* without any opposition or molesta¬ 
tion from him, his heirs, or assigns, or his agents or servants what¬ 
soever. And should he fail to make the deferred payments all sums 
paid on account can be considered as having been paid as rental for 

the use of the aforesaid property. 

The said Kenneth P. Meyer has received the said goods am¬ 
t-battels with the further understanding that the said Broadway 
Auto Exchange hereby agrees if at anv time during the period men¬ 
tioned in this agreement the said Kenneth P. Meyer shal desare 
to have the title to the said property pass and he transferred to him, 
the said Broadway Auto Exchange will make and deliver to him a 
good and suHicient bill of sale therefor upon the payment of all 
the purchase price herein before mentioned. 

The said Kenneth P. Meyer, however, hereby expressly agrees 
as aforesaid, that no title to the said property, either legal or equit¬ 
able, shall vest in him except as bailee, unless he shall pay the full 
amount of the purchase price as hereinbefore provided for. And 
he further agrees that in the event ot suit being instituted by the 
said Broadway Auto Exchange cause by failure to comply with the 
above mentioned terms, an attorney's fee of $100 shall be allowed 
said Broadway Auto Exchange. 

No clause or stipulation of this agreement shall he deemed 
rescinded its against the said Broadway Auto Exchange unless such 
rr.cifixion is in writing and signed by the said Broadway Auto 
Exchange. 

In testimony whereof, the said Kenneth P. Meyer has hereunto 
set his hand and seal this 10th day of September 1921. 

KENNETH P. MEYER, [seal.] 

State of Pennsylvania, ss : 

J,_, a notary public in and for said State, do hereby 

certify that —--party to a certain agreement hearing date 

on the_day of-, A. D. 192-, and hereto annexed, personally 

appeared before me in said State the said -— -, being per¬ 

sonally known to me as the person who executed the said 

21 agreement, and acknowledged the same to be — act and deed. 

Given under mv hand and ollicial seal this — day ot-, 

A. D. 192-. 

Notary Public. 

22 Back of Exhibit “C.” 

Philadelphia, Pa., Dec. 27, 1921. 

This is to certify that the property described on the reverse side 
is fully paid and* title is hereby transferred from the Broadway 

Auto Exchange to Kenneth P. Meyer. 

BROADWAY AUTO EXCHANGE, 

By ABE L. CASKY, 

Secy.-Treas. 
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Philadelphia, Pa. 

rcveie’side m "“t , rig L lUl in ‘ h V I>roperty described on the 
(on D. c 1 A ' A ' rrachtenber g> of 439 R St. N. W. Washing- 

January 15th, 1922 KENNETH I>. MEYER. 


2-! (ho hart tTr'i id ? utifie<1 !>! e endorsement upon 
.0 the S S d0Ue Wh,ch Mv0IS "- ro ‘ c > “ d then hand^i tlle papo,- 

1 * l; ', t,le next day the witness drove the car to Petersburg Va 
lm the witness knows Mr. Kitts, the gentleman who Vnmea^ as 
a nit ness m this ease on behalf of the tiovernment and saw him 
!!' elersburg, and the witness tried to borrow $500’from Kitts on 
be ear whuh the witness had, the witness gave Kilts a i.romis-orv 
ott foi Unity days, and upon being handed the note which Iriil 
hereto ore been offered in evidence the witness lenti el , as 
being the note which he had given to Kitts, and testified that he 
ad signed it the paper referred to being marked exhibit A. There¬ 
upon the witness was shown paper marked Exhibit 1? in this ease 
mid the witness testified that he signed it and gave it to Fitts and 
bat I itts gave the witness the money. That (ho ear was left in 

be h < l" C ' t ,!° a 0SS tol<l l 1 '"' lllke fare of it and that lie would 
be back n thirty days, and that if he did not come back , 

me for him to lake care of the ear. There was an agreement W 

Wkd aM| VUn<? f “ ,d " ,a * if thc witness could noJpavhim 

back 11 at the witness would pay back a part of the money and Fitts 

l ould hold the ear, until the witness paid him in full, which Fitts 
said was perfectly satisfactory. That the witness had known Fitts 
for about six months prior to this time, and had often seen him at 
Smith ami Hopkins garage in Petersburg. The witness had often 
.-topped at the Chesterfield Hotel in Petersburg, Va., and knew Mr 
Camgan, the witness who testified in this case, and who was the 
luopnetfir of that Hotel. That the witness gave Mr. Fitts his ad- 
( ress, and before this date Fitts knew that the witness lived in 
V aslungton, but did not know his address. 

hat the witness did not know the car was stolen, that he did not 
Heal it that he never refused to tell anvone where the ear came 
lorn, but told detective Connors that he bought the car and that 
lie was nc\er asked from whom he bought it. That the numW 
of the automobile 57R152 stated in Exhibit B, signed by the wk- 
ness, is the correct number of the automobile he had driven 
.4 down to etersburg and the correct number of the automo- 

, ,1 ,i; . C i" ll " C l h i, he ,- hi ", P urcba sed from the man Myers. That 

lit delncied the hill ol sale thc paper marked Exhibit C to Mr. Fitts. 

25 Cross-examination: 

1 hat the witness left Washington, he and his sister left for Phila¬ 
delphia, about ten o clock in the morning, had lunch at Westchester 
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Pa., and from there went to Philadelphia, saw a Mr. Paul McElroy 
on business in Westchester, it was around the 7th or 8th of Janu¬ 
ary. 


‘‘Witness went to Broadway Auto Exchange on a Wednesday 
previous to the loth of tlie month; got there around noon and saw 
Mr. Caskv. Did not know him at that time; had seen him once 
or twice before with a Mr. Foreman, but never had any business 
with him. Could not sav whether Mr. Caskv gave his card to wit¬ 
ness’s sister in his presence but witness had seen the card and it 
had writing on it when lie saw it. Witness thought Caskv was 
owner of Broadway Auto Exchange. Talked with him about ten 
or fifteen minutes about some cars. When witness first met Meyers 
the latter did not then tell him his name. In W ashington Meyers 


26 


gave witness a slip of paper with his address on it; did not 
remember address but thought it was somewhere on W alnut 
Street. Witness lost the address with some other papers; 
thinks he swept them away. After Exhibit “C” was given to wit¬ 
ness, he examined it but did not see the following words on the 
back thereof. “Philadelphia, Pennsylvania, December 21, 1621.” 
Saw that afterwards but did see the words. “Alie L. Caskv.” The 
receipt that was given for the money paid for the car got lost some¬ 
where around the house. That after his arrest bv Detectives Connor 
and Alligood, he had a conversation at. headquarters about the 
Cadillac car he sold to Fitts. Alligood and Connors asked witness 
where he got the car and he told them he bought it. lie did not 
tell them where he bought it. They did not ask him where he 
bought it. Whereupon the following occurred: 


Q. Was that all the conversation about it? A. Well—yes that 
is all. 

Q. You were not asked about some license tags. A. No sir. 

Q. Isn’t it a fact that Connors said to you that he had found 
a license tag that belonged to this car in tlie sewer at 10th and K 
Sts., and that it had your finger prints on it? A. No, sir. 

Q. lie never said that.? A. No, sir. 

Q. And that was all the conversation you had with Jett and 
Connors, was i-, that you had bought this car? A. It was not 
Jett and Connors. 

Q. T mean Alligood and Connors? A. T es, sir. 

Q. And that conversation was- A. They kept on asking me, 

and 1 told them I bought it, that is all. 

Q. What did they keep on asking you? A. Where T bought 

the car, and I didn’t tell them. 

Q. They did ask you where you bought the car? A. Tes, and 

I told them I bought it. . T 

Q. You didn't tell them where you bought it? A. No, sir. 

They didn’t ask me. 

27 Q. I thought you just stated they did ask you. A. W ell, 

I told them I bought it. 

Q. How many times did they ask you where you got the car.'' 
A. How manv times? I don’t know how many times. 

That witness’s sister Lillian Trachtenberg received a card from 
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P Mky . of . the Broadway Auto Exchange. lie does not know 
whether this is a corporation or whether it is a company WitneY 

occurred 0 "’ “ y °‘ her Caskys there ' Whereupon the following 

Q. I notice that this name on the card A T TToai^r i i 

here is “Mutual Finance Comply *'m North Bmd StS'" 

Now, on this paper marked C the name is “Bmadwav 
change hv AK P i p „ ta-j i>ioacn\ay Auto bx- 

s £»*' a «*. '■ s 

and eleven oVloc^pi^^hlv' a tt \o tCI | 

w riU™ lA'nt ItTR; SXtVSSS-ng’ 

1 of ' * I » n,a h \f- T {>e old tags l le thinks lie left in the store 
they were Pennsylvania tags. ’ 

Caskv ‘ and"n,R.: 0 r!' V! ?' A *"? Exol,an S e ‘>*e witness sow Mr. 
i • . [ ’ and talked to him about some used car« talked in 

Jim about ten or fifteen minutes, had never seen him beforelhlt 
tIl . e ^!‘°;; <hva y All, ° Kxchan^e the witness met Mvers 

atfag zinAtsiri 

in the* pb,rj gas is irAtez 

witness on to the automobile when the witness nd h feteV 
ho place to get. into their machine to drive awav Mvem il 
lie witnc* l, ls address, but the witness does not remember where 
" " i,S ’ 'V; as somewhere on Walnut St., Myers gave the witness his 
•X) , m, ess °" a sIl P of Paper, which the witness has lost 

he witness was shown exhibit C and testified that lie did 
not notice at the time it was handed to him by Mvers t a 
j was dated Philadelphia, Pa., Dec. 27, 1921, that the witness’ read 
e balance of the endorsement. That the writing was not done i 
e piesence of the witness, it was done in the store of the witness’ 
brother, the witness had gone to his home to get the money 

II Y'/VY'"'^ "OS shown the register sheets of the Chesterfield 
Motel Petersburg \ a., and testified that he was in Petersburg Yu 
;m Jan. o, and the witness thinks he was there on Jinnarv Ji',’’ 
he witness also testified that he was there on January 19th and 
on that date lie delivered to Fitts, the paper marked exhibit C he 
did not have the bill of sale with him, 'at the time be borrowed the 
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money on the car, but promised Fitts lie would bring it to him the 
next time he came to Petersburg, and did so on January 19th. 

That the witness was arrested by detectives Connors and Alli- 
good, and taken to headquarters, they asked the witness where he 
had gotten the car, and the witness told them that he had bought it. 

The witness left Washington the next day after buying the 
Cadillac car, for Petersburg, leaving Washington around 9 o’clock 
and arriving in Petersburg about three o’clock and went to the 
Imperial Tire Co., to see a Mr. Black whom the witness knew there, 
and from there the witness went to the garage of Smith and Hop¬ 
kins, and there the witness saw Fitts, the witness who testified in 
this case, saw him around four o’clock in the evening. That the 
five hundred dollars was turned over to the witness in the Chester¬ 
field Hotel when the witness delivered to Fitts the paper writing 
marked exhibit —, the witness asked Fitts to go before a notary 
public. The witness left Petersburg on the 17th attended to some 
business there that night and left the next dav around noon time, 
and returned to Washington by train. That the witness first made 
up his mind to ask Fitts for a loan of $7)00 when he saw him and 
was talking to him at the garage, and asked Fitts if he would lend 
him $500 on the car, and would take good care of the car and 
Fitts promised him he would take good care of the car and stated 
he would lend him the $500 on it. 

And thereupon the defendant announced its case closed. 
:*0 And the Government announced that it had no evidence 

to offer in rebuttal. 

And thereupon the defendant moved the court to direct a verdict 
of not guilty, because there is no sufficient evidence to go to the 
jury, the only evidence in this case being the possession of stolen 
property, and possession only of stolen property not being sufficient 
in law to support a verdict of guilty. The defendant not being in¬ 
dicted for receiving stolen property, hut indicted for the larceny of 
the automobile, and the only evidence in this case being evidence 
of possession of stolen property, this evidence would not be sufficient 
to support a verdict of guilty, and further in this case there is an 
explanation corroborated, and not contradicted, and no witness im¬ 
peached. But the court overruled the said motion and to which 
ruling of the court the defendant duly noted an exception. 

And thereupon the defendant moved the court to grant the fol¬ 
lowing instruction to the jury; 

* Instruction .Vo. 1. 

“The court instructs the jury that where the Government seeks 
a conviction upon circumstantial evidence, alone, it must not only 
show that the alleged facts and circumstances are true, hut that 
they are absolutely incompatible with any reasonable hypothesis 
of the innocence of the accused, and if the jury have a reasonable 
doubt as to whether the defendant stole the machine as alleged in 
the indictment, the jury must find the verdict of not guilty.” 

But the court overruled the defendant’s said motion and refused 
to grant the said instruction and to which ruling of the court the 
defendant then and there excepted. 
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And thereupon the defendant moved the court to m-anf the fol 
lowing instruction to the jury. 1 ' 

Instruction No. 2. 

The court instructs the jury that if they find from tho Pvi. 
dence that the defendant had in his possession the automobile 
alleged in the indictment, to have been stolen™ short toe aSr 
‘j O 0n .’ tha t fact docs not raise a presumption of law 
tl!p t-t ^ f efendant 18 guilty of the crime of larceny as charged in 
I'STi and shifts the burden of proof upon the defendant 
t> satisfactorily explain his possession of the property.” 

But the court overruled the defendant’s said motion and refused 
to giant the said instruction and to which ruling of the court the 
defendant then and there excepted. 1 

And thereupon the defendant moved the court to ^rant the fol 
lowing instruction to the jury. ~ 

Instruction No. 3. 

“The jury is instructed that if the evidence in this case raises 
a reasonable doubt in your minds, whether or not the de- 
fendant received the automobile from some person, or even 
if lie had reason to believe that the same had been stolen bv 
lie man from whom he received it, then it is your duty to acquit 
If the jury entertain a reasonable doubt as to whether the defend¬ 
ant received the automobile from some person, they should acquit. 

But the court overruled the defendant’s said motion and rcfnsp.l 

o grant the said instruction and to which ruling of the court the 
defendant then and there excepted 

And thereupon the defendant moved the court to grant the fol¬ 
lowing instruction to the jury. K e 101 

Instruction No. 4. 

rated is insufficient to'ytabliih^gunt^and^fore the’jury'TaTcon" 
anfstolTtlm l !iutomlibneA VOn< ' " Tea ° 0naU ' > ' ,0 " bt that ,he 

But the court overruled (be defendant’s said motion and refused 
to grant the said instruction and to which ruling of the court the 
defendant then and there excepted. 

And thereupon the defendant moved the court to grant the fol¬ 
lowing instruction to the jury, which was granted. 

Instruction .Vo. 5. 

“The court instructs the jury if they believe tl.c explanation of 
the possession of the automobile by the defendant to be reasonably 
and probably true, they should find a verdict of not guilty” 
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And thereupon the defendant moved the court to grant the fol¬ 
lowing instruction to the jury. 

Instruction No. 6 . 

“The court instructs the jury that the burden of proof is on the 
Government to establish the guilt of the accused beyond a reason¬ 
able doubt. The burden of proof in a criminal case never shifts to 
the defendant/’ 

But the court overruled the defendant's said motion and refused 
to grant the said instruction and to which ruling of the court the 
defendant then and there excepted. 

And thereupon the defendant moved the court to grant the fol¬ 
lowing instruction to the jury. 

Instruction No. 7. 

“The court instructs the jury that the law does not attach a pre¬ 
sumption of guilt to any given circumstance; no£ does it require 
the accused to overcome any inference or presumption -which the 
jury may be authorized to draw from the fact of possession of re¬ 
cently stolen property in order to be entitled to an acquittal, but 
it is the law that the fact of possession is evidence of guilt upon 
which a conviction mav be returned, unless the other facts or 
circumstances developed, be such that, notwithstanding the recent 
possession, the jury still entertains a reasonable doubt of the de¬ 
fendant’s guilt in which latter case the jury should find a verdict 
of not guilty.” 

But the court overruled the defendant’s said motion and refused 
to grant the said instruction and to which ruling of the court the 
defendant then and there excepted. 

And thereupon the defendant moved the court to grant the fol¬ 
lowing instruction to the jury. 


1 nstruction No. 8. 
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“The jury is instructed that the accused is not required to 
‘satisfactory explain’ his possession of stolen goods, in or¬ 
der to avoid the conclusion of guilt. The most that can be 
required of him in such cases is that the circumstances be such 
as to raise a reasonable doubt whether the possession has been ac¬ 
quired otherwise then by the crime charged, and, that being done, 
he will be entitled, to an acquittal, even though the explanation lie 
not entirelv satisfactorv.” 


But the court overruled the defendant’s said motion and refused 
to grant the said instruction and to which ruling of the court the 
defendant then and there excepted. 


Charge of the Court to the Jurg. 

The Court: Gentlemen of the jury, as has sufficiently been made 
to appear to you, the indictment in this case charges the defendant 
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Burroii^sa^cHo^hOT^^en'worth'a/the^time^2500 >m< It^' e ° f ,n' 

vase, it was in the posession of TrachkSbcrc“he defonfTi “ ,h ‘ S 
\ohoH m ° rnil £- S , unda y> somewhere about ll otlS ' C ’ 0 " 

question ^h^ W you r SHrtee1r«eh\e S on ar tl. K • M , nybo ‘ , , y hud ’ ,hc 

not be presented. 7 1 tlle evidence here would 

cently stolen property^^founcl in , ( ' ) 1 ' 1,ninaI Pfactice that when re- 
who are called u^n to determine „ ll P ° 9Se - ,SIOn . 0 *»»*»« those 

sa SKA? 

was the S y Tte LSb! ' 11 "^ at that ™meut 
where the evidence in the caseVUifiM’itsInilr* ?' ,e whl 5 h a PP lies 

in that presumption Tin v m!v'V° suy "i heth( ! r ‘hey will indulge 
are satisfied fX the eSeLe tiiaf tl^T-'' Cn " re P ? p, ' ie ' y if th ^ 
having the possession was not in fart the thief. 6 CaS °’ h#t tlw person 

for yom^rdrairn-lhat ’if 6 i0n ~ ! ' nd U , is s “ b ®i«ed here 

33 ta?X«L2 T" ~”W l ‘ 

, r j-ayss rJz 

o( , r‘! l ,l l “ SJ? ,n "™ «•*, "» here the* „,y 
Property of Burrows and* worth about* $2 bd ^ lhe 

JSZ end 

stolen. Of M B f 1 °" ° f " le P^Porty «»eged to ho 

properly should It muS he^T"^ , reasonable explanation. It 
l-eals to the cwnmonTnl „n.l aS °? abl ? cx P lanation > one that ap- 
fanciful explanation Ihat^ay not ™XeXX°f (Tth S °" 1C 

explanation of this possession has been given. ‘ SUCh “ rcasonab, e 
n jt a reasona bIe explanation? If you are of fhn ™ • 

SSlS al yotThwi^of acquittal D beea” *£ 

tion offsets the presumption"of having Zen^pTptrly grfeg 
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out of the possession of the recently stolen automobile. So you have 
to consider the evidence, of course, as to the theft and possession ol 
the property—which, as T understand it, is not denied by the de¬ 
fendant. That is, he had his car belonging to this gentleman in 
his possession on the Sunday morning, and he undertakes to explain 
how he came to have it. 

Now, it is important in all of these cases—I do not mean cases of 
this particular character necessarily, but all criminal cases—for the 
jury to weigh all of the evidence, and especially is it important gentle¬ 
men of the jury, when you have to deal with circumstantial evi¬ 
dence, with presumptions, with reasonable explanations. It 
34 is all the more important that the jury shall weigh with care 
the evidence that is offered, both that which is offered on 
behalf of the prosecution and that which may be offered on behalf 
of the defendant. 

Now, as I understand the explanation that is oflered here, this 
defendant and his sister some three or four days before, the 
Wednesday preceding, if I remember the sisters testimony correctly, 
left Philadelphia to return to Washington that evening. She and 
her brother the defendant here, had been in Philadelphia lor a time 
that was stated to be somewhere between a week and ten days. 1 hat 
on the Wednesdav upon which they left Philadelphia to return to 
their home in Washington they were at this garage in Philadelphia, 
and there met this man Myers that they told you about, and that he, 
possibly overhearing or guessing that they were in the garage of this 
Broadway Auto Exchange looking for a second hand car, approached 
them in the store, telling them that he had a second hand Cadillac 
for sale, and told them something about it ; He was asked where it 
was, whether it was in good condition. A ou have heard the testi¬ 
mony respecting its condition; it was in the repair shop having its 
engine overhauled. 

In the evening they returned to Washington, and on the Sunday 
morning following this person Myers appeared at the brother s store, 
where the defendant was and where the sister was, with the Cadillac 
car which they say Myers told them was for sale by him and was 
the previous Wednesday in Philadelphia being overhauled in the 
garage, but which apparently was the car that was stolen the night 
before here in Washington" if you believe the testimony of Mr. 
Burrows, and which was subsequently recovered in Petersburg. 

There is testimony here that the car was recovered in Petersburg, 
so that it could not have been, one would suppose, the car that wa* 
discussed in Philadelphia. And as I understand the contention of 
the defendant, that is really what must have happened, that being 
the argument, that this man Myers came to Washington, stole the 
car from Burrows, and brought it on Sunday morning to Trachten¬ 
berg and palmed it off and induced him to buy it as the Cadillac car 
which Trachtenberg and his sister tell us Myers talked about in 

Philadelphia the previous Wednesday. 

Then Trachtenberg tells us that he paid $1,500 in cash on 
35 that Sunday morning for that car, and he tells us that the 
following morning, Monday morning, somewhere around 9 
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fnr* t?'?, that . car t® Petersburg and on that day pledged it 

for $o00 with the witness Fitts and turned it over to Fitts g The 
ear that the day before he had paid $1,500 for he pledged on the 
following day for $500, and turned the ear over and the 
Htts tells us that he used it from that time on until it t,, £ 

WaThiS^on Jy S ° meb0dy ,hat came do ' vn f °r that purpose from 

, Xo "'t that evidence is to be considered and weighed bv vou in 
determining whether or not, first-the car that wat stolen 
furrows pioperty. Mas it stolen? Was it in the possession of 
Trachtenberg, the defendant here, the very next morninVafW it 
was stolen? And if so, was he the thief, or fs hiTtxnlanahAn of 
how he came to be in possession of that car on Sunday morning 
one that is reasonable and satisfies you? If it is, no matter what 
there might be of suspicion and distrust, you will acquit him if 
you are not satisfied with the reasonableness of the explanation then 
jou come back to the question whether or not you will indulge in 
the presumption that the law says you may indulge in in° the 

case—that being in the possession “of ‘recently stolen property it is 
fair to assume that he is the thief. property it is 

lie is presumed to be innocent, and the burden of proof to con- 
unce you beyond reasonable doubt of his guilt is upon' ,he Govern- 

I read from the defendant’s prayer No. 5. 
i ./ th , e >' K ,ieve tlle explanation of the possession of the mitmrmKil. 

a^eidictlracquUteh” reaS ° nable and P robably tru <b they shall find 
Take the case, gentlemen. 

And thereupon tlie ■following occurred: 

. ¥ r - Sampler: May I reserve an exception if your Honor please 
to the salient points raised bv vour instruction ? T - > 

1 he Court: Yes, sir. 

38 Xnd the C0l . lrt now certifies that the foregoing bill of ex- 

3S SZ&ttL lilt -rs‘S 

SB3 StfattEft is 2 ,kS ! 

ant, during the trial on two occasions was asked whether he was 
convicted of stealing an automobile in Philadelphia, and on both 
occasions denied it, and stated that before the court imposed the 
sentence lie desired to present to the court the record of the defend! 
ants coiiMctmns, to which the defendant duly noted an objection 
1110 court overruled the said objection and io which ruling of the 
ouit the defendant duly noted an exception. And thereupon the 
assistant District Attorney handed to the Court and was read and 
considered by the court, a certified copy of an indictment returned 
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in tlie Court of Quarter Sessions of the Penee of the County of Phila¬ 
delphia May 1, 1910, wherein Aaron Traehtenberg and one R. D. F. 
Miller were charged on the 24th of April 1919 with larceny of an 
automobile of the value of $2,750.00, of the goods and chattels and 
property of one Iviwa Schwartz and which showed by endorsements 
thereon that on the 16th day of June 1919 the defendant Trachten¬ 
berg was found guilty and sentence was suspended and defendant 
discharged. 

37 And thereupon the defendant by counsel, objected to the 
imposition by this court of any sentence whatsoever, for the 

reason that there is no warrant or authority in law for submitting 
to the court, and for the court considering the above evidence against 
the defendant, and because the court had considered the above papers, 
presented by the Assistant District Attorney, and which objection 
the court overruled and to which ruling of the court the defendant 
duly noted an exception. 

And thereupon the court sentenced the defendant to be imprisoned 
in the penitentiary for a period of four years. 

And thereupon the defendant objected to the imposition of this 
sentence and moved the court to strike it out because the court had 
considered evidence against this defendant, being the papers above 
referred to, and presented by the Assistant District Attorney, but 
the court overruled the said motion, and to which action and ruling 
of the court the court duly noted an exception. 

38 And the defendant now tenders this his bill of exceptions 
herein which he prays may be signed, sealed, enrolled and 

made a part of the record in this case nunc pro tunc this 14th day 
of February 1923. 

Given under my hand and seal the day and year aforesaid. 

F. L. SIDDONS, 

0 K Justice. 

T. M. WAMPLER, 

Per LYNCH, 

Att. for Deft. 

0. K. 

J. H. BILBREY, 

U. S. Atty. 

39 [Endorsed:] Cr. No. 39185. United States vs. Aaron 
Trachtenberg. Bill of Exceptions. Submitted Aug. 18", 

1922. Morgan H. Beach, Clerk, by W. S. Adkins, Asst. Clerk. Filed 
Feb. 14, 1923. Morgan II. Beach, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3970. Aaron Traehtenburg, appellant, vs. The United States. 
Court of Appeals, District of Columbia. Filed Mar. 5, 1923. Henry 
W. Hodges, clerk. 
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(Emirt of Appfala 

OF THE DISTRICT OF COLUMBIA 


April Term, 1923 


Aaron Trachtenberg, Appellant, ) 


vs. 

United States, Appellee 


f No. 3970 


STATEMENT OF CASE 

The defendant was tried upon an indictment 
alleging the larceny of an automobile. The assign¬ 
ments of error raise but three questions as follows r 

1. Overruling motion for directed verdict. 

2. Refusal of instructions. 

3. Lawfulness of sentence imposed. 

Inasmuch as the evidence must be discussed in 

detail dealing with the correctness of the ruling 
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of the court in overruling the defendant's motion 
for a directed verdict, the facts are not here elab¬ 
orated. 

I 

OVERRULING MOTION FOR DIRECTED 

VERDICT 

At least at the close of all the evidence in the 
case, the Court should have directed a verdict of 
not guilty, and should not have permitted the jury 
to speculate upon the question of the defendant's 
guilt. 

The case of the Government rests absolutely 
alone upon the sole fact of possession of recently 
stolen property, and this, notwithstanding a cor¬ 
roborated explanation, with no witness impeached. 

Thus the Government's case is that the automo¬ 
bile was stolen January 14th, 1922; on January 
16th the defendant is in possession of the automo¬ 
bile, and borrowed $500 on it, the defendant giving 
his note for that amount, and executing the paper 
(Exhibit B) found on p. 6 of the record, correctly 
describing the machine. The defendant borrowed 
the money from a man whom he knew, gave his cor¬ 
rect name and address, and frankly admitted 
making the loan on the car. (R. p. 7.) This, and 
this alone is the Government's case. 

Against this evidence of possession alone , the 
testimony on behalf of the defendant, unimpeached, 
establishes that early in January, the defendant 
and his sister (a most frank witness), were in 
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Philadelphia looking for a second hand automobile 
and visited a number of places. At the Broadway 
Auto Exchange on Broad St. she and the defendant 
were approached by a man who later gave his name 
as Myers, and who inquired if they were inter¬ 
ested in second hand cars, and the defendant told 
him he wanted to buy a second hand Cadillac car. 
As the sister and the defendant left the place of 
business and reached their car standing at curb, 
the same man approached them and again engaged 
them in conversation in regard to the purchase of 
a second hand car. The defendant expressed a de¬ 
sire to see his car, whereupon the man Myers stated 
it was in a shop being overhauled. The defendant 
and his sister had to return to Washington that 
night, and giving the man his card, the defendant 
stated that if the car was as good as Myers said it 
was, and if he would bring it to Washington, he, 
the defendant, would buy it for $1,500.00, the price 
Myers said he wanted for it. Myers promised to 
bring the car to Washington within a few days. 
Three or four days later on a Sunday morning the 
man Myers appeared at the store of defendant’s 
brother, the address given Myers in Philadelphia, 
with a Cadillac car, which the defendant tried out 
for some time and bought, paying $1,500 cash, and 
Myers delivering to the defendant the bill of sale 
(R. pp. 13-15) after writing the endorsement on 
the back thereof. (R. p. 15.) 

Thereafter the defendant did with the car as 
he pleased; did with it just as any man would who 
honestly purchased a car. There is not one act, or 
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one word inconsistent with an honest purchase. 
This explanation of the possession of recently 
stolen property is corroborated by the sister of de¬ 
fendant who was with him in Philadelphia, and 
by his brother who was at the store, the Sunday 
the car was delivered and paid for. 

Never concealing his identity, dealing not with 
strangers but those whom he knew, every act of 
the defendant is consistent with his innocence, not 
one act is that of a thief. 

In the rush of modern times, when, daily, valua¬ 
ble personal property passes from hand to hand, 
the title to which is evidenced by no writing, is the 
same business acumen to be demanded by the 
criminal law of a youth 19 years of age as a mature 
business man, else he suffer condemnation because 
of his inexperience? 

In Sherman vs. U. S. 268, Fed., at p. 518, a pros¬ 
ecution for receiving and concealing intoxicated 
liquors, it is said: 

“The only fact pointing to criminality is 
that these goods were found in the defend¬ 
ant's possession in a baby buggy covered 
with a pillow and quilt. The case is purely 
one of circumstantial evidence, and the rule 
in such cases is that the proof shall exclude 
every other reasonable hypothesis, except 
the guilt of the accused. Wright vs. United 
States, 227 Fed. 855; Garst vs. United 
States, 180 Fed. 339; Vernon vs. United 
States, 146 Fed. 121.” 


t 






In Wolf vs. U. S. 238 Fed. at p. 906, a prosecu¬ 
tion for concealing property in violation of the 
Bankruptcy Act the general rule is thus stated: 


i 


“* * * But moral probability, how¬ 

ever strong, cannot take the place of legal 
evidence, and inferences which the jury may 
draw in a case like this must be based upon 
facts which of themselves tend to establish 
the guilt of the accused. In our judgment, 
such a basis is not found in the case here pre¬ 
sented. 

“In the face of a situation like this, where 
suspicion is almost instinctive, we are liable 
to forget the nature and degree of that pro¬ 
tection which the law affords by the pre¬ 
sumption of innocence. It may therefore be 
profitable to recall the forceful words of Mr. 
Justice (now Chief Justice) White in Cof¬ 
fin vs. United States, 156 U. S. 458, 15 Sup. 
Ct. 404, 39 L. Ed. 481: 

“ ‘Now the presumption of innocence is a 
conclusion drawn by the law in favor of the 
citizen, by virtue whereof, when brought to 
trial upon a criminal charge, he must be ac¬ 
quitted, unless he is proven to be guilty. In 
other words, this presumption is an instru¬ 
ment of proof created by the law in favor of 
one accused, whereby his innocence is estab¬ 
lished until sufficient evidence is introduced 
to overcome the proof which the law has cre¬ 
ated/ ” 
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In Vernon vs. U. S. 146 Fed. 122, a prosecution 
for bribery, the Court says: 

“No matter how reprehensible the con¬ 
duct of the defendant might have been, un¬ 
der the indictments there could be no convic¬ 
tion unless there was substantial evidence 
justifying a finding by the jury that he had 
offered, given or promised to Blanton money 

for the purposes in the indictment set out.” 
* * * 

“Circumstantial evidence warrants a con¬ 
viction in a criminal case, provided it is such 
as to exclude every reasonable hypothesis 
but that of guilt of the offense imputed to the 
defandant; or, in other words, the facts 
proved must all be consistent with and point 
to his guilt only and inconsistent with his 
innocence. The hypothesis of guilt should 
flow naturally from the facts proved and be 
consistent with them all. If the evidence 
can be reconciled either with the theory of 
innocence or of guilt the law requires that 
the defendant be given the benefit of the 
doubt and that the theory of innocence be 
adopted.” Citing a number of cases. 

In Weiner vs. U. S., 282 Fed. at p. 801, a prose¬ 
cution for conspiracy, it is said: 


“Every person is presumed to be innocent 
until his guilt is proved beyond reasonable 




doubt. The presumption of innocence is evi¬ 
dence in favor of the accused, introduced 
by the law in his behalf. This principle is 
axiomatic and elementary, and its enforce¬ 
ment lies at the foundation of the adminis¬ 
tration of our criminal law.” 

“It is a maxim which ought to be inscribed 
in indelible characters in the heart of every 
judge and juryman.” Coffin vs. United 
States, 156 U. S. 432, 453, 456, 15 Sup. Ct. 
394, 404 (39 L. ed. 481). 

“Unless there is substantial evidence of 
facts which exclude every other hypothesis 
but that of guilt, it is the duty of the trial 
court to instruct the jury to return a verdict 
for the accused; and where all the substan¬ 
tial evidence is as consistent with innocence 
as with guilt, it is the duty of the appellate 
court to reverse a judgment of conviction.” 

In Hart vs. U. S. 84 Fed. 799, 808, the Court 
said: 

“Now it is a familiar rule in criminal 
cases that, to justify a cohviction upon cir¬ 
cumstantial evidence, the inculpatory facts 
must be incompatible with the innocence of 
the accused, and incapable of explanation 
upon any other reasonable hypothesis than 
that of his guilt.” 

In Scoggins vs. U. S. 255 Fed. at p. 827, a prose¬ 
cution for the sale of liquor, the general rule is 
stated thus: 
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“But it is indispensable to the mainte¬ 
nance of this verdict and judgment that 
there should have been substantial evidence 
of a sale or of an offer to sell some of the 
whisky by the defendant. * * * 

“* * * As the alleged contract here 

was illegal, and its making criminal, the le¬ 
gal presumption was that the defendant did 
not make it, and this presumption prevailed 
until he was proved to have done so beyond 
a reasonable doubt. The burden was upon 
the Government to make this proof, and evi¬ 
dence that is as consistent with innocence 
as with guilt is insufficient to sustain a con¬ 
viction. Our search for substantial evi¬ 
dence in this record that the defendant ever 
consented to sell any whisky to McDaniel 
has been in vain. The latter’s testimony 
t goes no further than this; that he saw the 
defendant on a side street on a Saturday 
night; that he put his arms around him and 
took a bottle of whisky out of the defendant’s 
pocket; that he told him he would see him 
Tuesday; that he offered to pay him some¬ 
thing on that day, and the defendant refused 
to take the money.” * * * 

In Sullivan vs. U. S. 283 Fed. at p. 867, a prose¬ 
cution for violation of the narcotic law, it is said: 

“There was a legal presumption that Sul¬ 
livan was innocent of this charge until he 
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was proven to be guilty thereof beyond a 
reasonable doubt. There was no direct evi¬ 
dence that he ever saw, or had, or signed, or 
used that or any other order form to pro¬ 
cure these or any other drugs, and he never 
claimed these. All the evidence, if any there 
was against him, was circumstantial. 

“And evidence of facts that are as con¬ 
sistent with innocence as with guilt is insuf¬ 
ficient to sustain a conviction. Unless there 
is substantial evidence of facts which ex¬ 
clude every other hypothesis but that of 
guilt, it is the duty of the trial court to in¬ 
struct the jury to return a verdict for the 
accused; and where all the substantial evi¬ 
dence is as consistent with innocence as with 
guilt, it is the duty of the appellate court 
to reverse a judgment of conviction.” 

Citing a number of cases. 

See to same effect — 

Wright vs. U. S. 227 Fed. at p. 857. 

Chass vs. U. S. 258 Fed. at p. 912. 

(Writ of error denied 63 L. ed. 1196.) 

Hart vs. U. S. 78 Fed. at p. 873. 

Vernon vs. U. S. 146 Fed. at pp. 123,125. 

At most, the Government’s case cannot be said 
to do more than raise a suspicion, and circum¬ 
stances of suspicion, no matter how grave or 
strong, are not proof of guilt. 

( 

Binkley vs. State 34 Nebr. 757 at p. 764 
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People vs. O'Bryan 1 Wheel Cr. (N. Y.) 

21 . 

Pilkinton vs. State 19 Tex. 214. 

Grant vs. State 3 Tex. App. 1, at p. 5. 

Henderson's case 98 Va. 798. 

No man can rightfully be convicted on conjec¬ 
ture, speculation or theory, however plausible. 

Cochran vs. U. S. 157, U. S. 298. 

Coffin vs. U. S. 156 U. S. 432. 

Even a strong probability that the accused is 
guilty is not sufficient to warrant a verdict of 
guilty, and this is true, although it may appear 
from the evidence that the probabilities of his guilt 
are greater than the probabilities of his innocence. 

Spraggins vs. State 139 Ala. 92 at pp. 98, 
103. 

Nelms vs. State 58 Miss. 362 at p. 368. 

The probability of the defendant's innocence is 
a just foundation for a reasonable doubt of his 
guilt. 

Howard vs. State 108 Ala. 571 at p. 576. 

Prince vs. State 100 Ala. 144 at p. 147. 

Nelms vs. State 58 Miss, at p. 368. 

Spraggins vs. State 131 Ala. 43 at pp. 98, 
108. 






If it be that from, possession alone a presump¬ 
tion arises sufficient to support a verdict of guilty, 
what then becomes of the presumption of innocence 
which is legal evidence and is one of the instru¬ 
ments of proof in favor of the accused, and must 
be treated and considered as such? 

Coffin vs. U. S. 156 U. S. atpp. 459-460. 

Cockran vs. U. S. 157 U. S. at pp. 299-300 

Mullen vs. U. S. 106 Fed. at p. 894. 

In Coffin vs. U. S. supra the Court said: 

The fact that the presumption of inno¬ 
cence is recognized as a presumption of law 
and is characterized by the civilians as a 
presumptio juris, demonstrates that it is 
evidence in favor of the accused. For in all 
systems of law, legal presumptions are 
treated as evidence giving rise to resulting 

proof, to the full extent of their legal effi¬ 
cacy. 

‘Concluding then that the presumption of 
innocence is evidence in favor of the accused 
introduced by the law in his behalf, let us 
consider what is reasonable doubt. It is 
of necessity, the condition of mind produced 
by the proof resulting from the evidence in 
the cause. It is a result of the proof, not the 
proof itself; whereas the presumption of in¬ 
nocence is one of the instruments of proof, 
going to bring about the proof, from which 



reasonable doubt arises; thus one is a cause, 
the other an effect.” 

II 

REFUSAL OF INSTRUCTIONS 

The refusal to grant a correct instruction, ap¬ 
plicable to the case, constitutes reversible error, 
when the subject of the special instruction is not 
fully covered in the general charge, is the estab¬ 
lished law. Egan vs. U. S. decided March 5th, 
1923, by this Court. 

“In Tex., etc., Ry Co. vs. Volk, 151 U. S. 
at p. 78, 38 L. ed. at p. 80, the court, quoting 
from Mr. Chief Justice Marshall in an early 
case, said: 

“There can be no doubt of the right of a 
party to require the opinion of the court on 
any point of law, which is pertinent to the 
issue, nor that the refusal of the court to 
give such opinion furnishes cause for an ex¬ 
ception.” 

And, likewise in Merchants, etc., Ins. Co. vs. 
Barring, 20 Wall. 159,161; 22 L. ed. 251, it is said: 

“Correct instructions, if applicable to the 
case, the court, as a general rule, is required 
to give unless the same are in substance and 
effect embodied in those previously given by 
the Court to the jury.” 





See to the same effect: 


Douglas vs. McAlester, 3 Cranch, 299, 
300. 

Thorwegan vs. King, 111 U. S. at pp. 553, 
554; 28 L. ed. 516. 

D. C. vs. Gray, 1 App. D. C. at pp. 502, 
504, and 506. 

REJECTION OF INSTRUCTION NO. 1 

There can be no question, it is submitted, of 
the correctness of defendant’s special instruction 
No. 1 (R. p. 18). The purpose of the instruction 
was to specially direct the jury’s attention to the 
requirements of the law when circumstantial evi¬ 
dence alone is relied on by the Government. The 
Court simply told the jury to weigh all the evi¬ 
dence, but did not distinguish between direct and 
circumstantial evidence and point out the require¬ 
ments of the law with respect to the latter. Egan 
vs. U. S. supra. All that is said in the general 
charge upon the subject of circumstantial evidence 
is: 

“Now, it is important in all of these cases 
—I do not mean cases of this practicular 
character necessarily, but all criminal cases 
—for the jury to weigh all of the evidence, 
and especially is it important, gentlemen of 
the jury, when you have to deal with circum¬ 
stantial evidence, with presumptions, with 
reasonable explanations. It is all the more 
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important that the jury shall weigh with 
care the evidence that is offered, both that 
which is offered on behalf of the prosecution 
and that which may be offered on behalf of 
the defendants.” (R. p. 22.) 

* 

This Court has in unmistakable terms disap¬ 
proved the rejection of special instructions and the 
substitution therefor of vague generalities. Egan 
vs. U. S. supra. 


“It is very true that, in one part of his 
charge, the judge says: Tf this injury was 
caused by the faulty construction of the 
sewer, or by its want of capacity, or was 
caused in any other way in the world ex¬ 
cept by the sewer being obstructed, the 
plaintiff has got no case and cannot recover/ 
And it might be assumed that this very gen¬ 
eral and sweeping expression: ‘or was 
caused in any other way in the world except 
by the sewer being obstructed/ is sufficient 
to cover the case of a providential visitation, 
or any other possible case. And so probably 
in one sense it is. But vague generalities 
addressed to a jury cannot supply the place 
of specific instructions. The very purpose 
of instructions is to direct the attention of 
the jury specifically to the matters relied on 
by the parties, and to remove the subject of 
controversey from the domain of vague gen¬ 
erality. Thorwegan vs. King 111 U. S. 549; 




United States vs. Bank of the Metropolis, 
15 Pet. 377.” 

“Of course the judge was not bound to 
give the instructions requested by the de¬ 
fendant in the precise terms in which they 
were requested. But when a prayer for in¬ 
structions is presented to a trial judge, and 
the prayer itself is sound in law and applica¬ 
ble to the testimony in the case, it is error in 
him not to instruct the jury in some suffi¬ 
cient form specifically, and not by vague 
generalities, upon the precise point to which 
the instruction is directed, if it is a material 
point in the case. This was not done in the 
present instance, and we must regard the 
failure to do so as error.” 

D. C. vs. Gray, 1 App. D. C. at p. 506. 

The above is the rule which obtains in civil cases, 
a fortiori, the substitution of vague generalities 
for specific instructions in a criminal case-would 
constitute reversible error. 

Egan vs. U. S. supra. 

REJECTION OF INSTRUCTION NO. 2 

Especially when presumptions may be indulged 
in a criminal case should the jury be carefully in¬ 
structed with reference thereto. The jury being 
told that there is a presumption of innocence, and 
then being told that a presumption of guilt may 







16 


arise from possession alone, the jury should have 
been told that the fact of possession, which was not 
denied, did not shift the burden of proof upon the 
defendant to satisfactorily explain the possession. 
The Court charged with respect to an explanation, 
and its reasonableness, but the jury were left in 
that frame of mind, by the charge, where they 
might very well have supposed that the fact of 
possession cast the burden upon the defendant to 
satisfactorily explain his possession. This, of 
course, is not the law and care should have been 
taken less the jury fall into this misapprehension. 
Defendant’s instruction No. 2 (R. p. 19) correctly 
states the law and was designed to prevent this 
error, and the defendant was entitled to it. 

REJECTION OF INSTRUCTION NO. 3 

The defendant was indicted for larceny, not re¬ 
ceiving stolen property. Defendant’s instruction 
No. 3 (R. p. 19) was intended to prevent the jury 
from finding the defendant guilty under this in¬ 
dictment if they believed the defendant knew the 
automobile was stolen when he received it. The 
defendant was entitled to have the jury’s attention 
especially directed to the difference in law between 
larceny and receiving stolen property, and to have 
them instructed that if they believed that the de¬ 
fendant received stolen property, as distinguished 
from stealing property, the verdict must be for the 
defendant. In this case of circumstantial evidence 
alone, this was vital to the interests of the defend- 
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ant, his rights were prejudiced by a denial of this 
instruction, and the court in its charge made no 
mention of this proposition of law. 

REJECTION OF INSTRUCTION NO. 4 

The proposition of law asserted in defendant’s 
instruction No. 4 (R. p. 19) has been fully cov¬ 
ered in dealing with the denial to direct a verdict 
of not guilty. The instruction correctly states the 
law and should have been granted. 

REJECTION OF INSTRUCTION NO. 6 

This instruction (R. p. 20) should have been 
given because all of the evidence against the de¬ 
fendant was circumstantial, because the jury had 
to deal with the question of the presumption which 
may be indulged from possession of stolen prop¬ 
erty, with the presumption of innocence, and the 
fact that the defendant had offered an explana¬ 
tion of the possession. If the explanation was not 
satisfactory to the jury nevertheless they must 
find the defendant guilty beyond a reasonable 
doubt, even after wholly discarding the offered 
explanation. The burden is never on the defend¬ 
ant. Because of the nature of the case the defend¬ 
ant was entitled to have the jury told in emphatic 
terms that the burden of proof in a criminal case 
never shifts to the defendant. This is the law. 
The Court made no mention in the charge of this 
legal proposition, and the defendant was denied 
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the benefit thereof. With a jury composed of law¬ 
yers this instruction would not be necessary, with 
a jury of laymen, dealing with conflicting pre¬ 
sumptions, with the effect of reasonable explana¬ 
tion—or the want of it, it was imperative to a fair 
and impartial trial, safeguarded from every error 
into which the jury might fall. Why should not 
that be made clear which is obscure—in a criminal 
case? 

REJECTION OF INSTRUCTION NO. 7. 

This instruction (R. p. 20) pointed out to the 
jury that notwithstanding recent possession of 
stolen property, a reasonable doubt of defendant’s 
guilt entitled the defendant to a verdict of not 
guilty. The Court in its charge stressed the im¬ 
portance which the jury might attach to the fact 
of possession (which was admitted) but nowhere 
did the Court tell the jury that notwithstanding 
the admitted fact of possession, notwithstanding 
the presumption the jury might draw therefrom, 
nevertheless a reasonable doubt as to defendant’s 
guilt entitled him to acquittal. 

REJECTION OF INSTRUCTION NO. 8 

This instruction (R. p. 20) correctly states the 
law. That it should have been granted, and that 
its denial was prejudicial becomes manifest from 
an examination of the court’s charge wherein the 
court dealt at length with the explanation given 




by the defendant, cautioning the jury that the ex¬ 
planation must be a reasonable one, but the court 
failed to instruct the jury as to the effect of the ex¬ 
planation being discarded as not reasonable, a rea- 
sopable doubt being raised by the other evidence 
notwithstanding. Further the court did not 
charge the jury as requested in this instruction, of 
the effect of a doubt whether the possession had 
been acquired otherwise than by the crime charged. 

UNLAWFUL SENTENCE 

When the defendant was called to the bar for 
sentence, the Assistant District Attorney stated to 
the court that during the trial the defendant had 
twice denied being convicted in Philadelphia Pa. 
on a charge of larceny, and thereupon, over the ob¬ 
jection and exception of the defendant handed to 
the court the paper set forth in pp. 23-24 of the 
record, purporting to be the record of conviction 
of one Aaron Trachtenberg, and which paper was 
read and considered by the court. The paper was 
not admissible upon the trial, because in order to 
prove a former conviction the identity of the de¬ 
fendant must be established as well as a properly 
verified copy of the record. During the trial the 
Government made no effort to prove any former 
conviction, either as affecting defendant’s credibil¬ 
ity, or for the purpose of contradicting him, when 

the witnesses would be subject to cross-examina¬ 
tion. 

But the Government contented itself by waiting 
until the defendant appeared for sentence and then 
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than in aggravation; and the express pur¬ 
pose of the inquiry then usually addressed 
to the defendant—whether he has anything 
to say why the sentence of the law should not 
be imposed upon him—has this very end in 
view. At that time the defendant may 
plead a pardon, or insanity, or any other 
matter that would make it improper to give 
effect in judgment to the verdict of guilty 
that has been rendered by the jury; or he 
ma y protest his innocence, or his previous 
good character, or his peculiar circum¬ 
stances, or any other matter that would tend 
to make his punishment lighter than it might 
otherwise be. But we have never under¬ 
stood that a cause might be retried at this 
stage of the proceedings, either in whole or 
in part, before the court, instead of the jury. 

It is very true that the defendant had 
already been found guilty, and the addi¬ 
tional proof now introduced could add no 
greater efficacy to the verdict. But it could 
influence the court against the defendant, 
and it undoubtedly had that effect in the se¬ 
verity of the sentence that was rendered; 
and it being a part of the case against him, 
the defendant had the right to have it passed 
upon by the jury. We believe that it is not 
unusual in the English practice, and not un¬ 
known in our American practice, that the 
court after verdict may examine into the 
prisoner's record, and even take testimony 
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offered the inadmissible papers in evidence, with 
no testimony as to identity, for the purpose, as 
stated by the Assistant District Attorney, to con¬ 
tradict the defendant (R. p. 23), and also, we state, 
for the further purpose of prejudicing and de¬ 
stroying the defendant before the Judge who was 
about to impose sentence upon him. This was a 
continuation of the trial in the absence of the jury. 
The case was thus reopened by the Government 
and testimony adduced in continuation of that 
which had been adduced at the trial, to contradict 
the defendant’s testimony, reflect upon his credi¬ 
bility and thus break down his defense. 

This very proceeding was held improper in Ray¬ 
mond vs. U. S. 25 App. D. C. 555, wherein upon the 
arraignment of the defendant for sentence the 
United States offered in evidence the receipt for a 
special delivery letter, to contradict defendant’s 
testimony. This proceeding, this court character¬ 
ized as “a grave irregularity,” saying: 

“It was a trial of the defendant before the 
court, and not before the jury, to which he 
was entitled; and he justly objected to it, 
and reserved his exception to the novel pro¬ 
ceeding. 

“Of course, it is not an unknown proceed¬ 
ing, although an unusual one, for the court 
before pronouncing sentence, to receive sug¬ 
gestions, and even to make inquiry, that 
would result in the mitigation or the aggra¬ 
vation of the punishment to be imposed— 
more frequently, however, in mitigation 
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than in aggravation; and the express pur¬ 
pose of the inquiry then usually addressed 
to the defendant—whether he has anything 
to say why the sentence of the law should not 
be imposed upon him—has this very end in 
view. At that time the defendant may 
plead a pardon, or insanity, or any other 
matter that would make it improper to give 
effect in judgment to the verdict of guilty 
that has been rendered by the jury; or he 
may protest his innocence, or his previous 
good character, or his peculiar circum¬ 
stances, or any other matter that would tend 
to make his punishment lighter than it might 
otherwise be. But we have never under¬ 
stood that a cause might be retried at this 
stage of the proceedings, either in whole or 
in part, before the court, instead of the jury. 

It is very true that the defendant had 
already been found guilty, and the addi¬ 
tional proof now introduced could add no 
greater efficacy to the verdict. But it could 
influence the court against the defendant, 
and it undoubtedly had that effect in the se¬ 
verity of the sentence that was rendered; 
and it being a part of the case against him, 
the defendant had the right to have it passed' 
upon by the jury. We believe that it is not 
unusual in the English practice, and not un¬ 
known in our American practice, that the 
court after verdict may examine into the 
prisoner’s record, and even take testimony 
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in regard to this previous character as a 
law-abiding citizen, or the contrary, al¬ 
though we do not hold that such practice is 
proper in this jurisdiction; but it does not 
seem to be just to an accused person that 
issues in the very case in which he has been 
found guilty should be taken up again be - 
fore the court , and retired without the pres¬ 
ence of the jury. We think that it was an 
irregularity to do this in the present case , 
for which the judgment and sentence of the 
court should be vacated ” 

If the special delivery letter receipt could influ¬ 
ence the court in the Raymond case, a fortiori 
the paper in the case at bar was bound to influence 
the court when its purpose was twofold, namely, 
to contradict the defendant's testimony (as in the 
Raymond case) and still more, to show a former 
conviction of crime. 

The judgment is erroneous and should be re¬ 
versed. 

Respectfully submitted, 

T. Morris Wampler, 
Counsel for Appellant 


April, 1923. 
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In the Court of Appeals of the District of 

Columbia. 

April Term, 1923. 


Aaron Trachtenberg, appellant, 


v. 

The United States, appellee. 


► No. 3970. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

The judgment appealed from was entered upon a 
verdict of a jury in the court below finding appellant 
guilty of the theft of a Cadillac automobile of the 
value of $2,500. (Rec. 1-2.) 

The evidence showed that on January 14, 1922, the 
automobile was stolen from in front of No. 9 Whole¬ 
sale Row, Center Market, District of Columbia, where 
it had been left by the owner, William F. Burrows, 
and that on January 16, 1922, appellant turned it 
over, by way of pledge, to one Elam S. Fitts, at 
Petersburg, Virginia, for a loan of $500. (Rec. 5-6.) 
Appellant at the time of the theft of the automobile 
was on probation, having theretofore been sentenced 
in the Supreme Court of the District of Columbia to 
imprisonment for a period of two years for the 
offense denounced by Section 826 b of the Code. 
(Rec. p. 12.) 

Appellant, his sister, Lillian Trachtenberg, and 
his brother, Jake Trachtenberg, testified that appel- 
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lant purchased the car on January 15, 1922, from one 
Kenneth P. Myers, of Philadelphia, Pa., for the sum 
of $1,500 in cash. Appellant and his sister testified 
that about a week prior to January 15th they were 
in the Broadway Auto Exchange in Philadelphia, 
looking for a used car, and while there saw said 
Myers, who told them he had a used Cadillac for 
sale; that it was in the shop being repaired, but 
that he would bring it down to Washington. (Rec. 

pp. 8 - 18 .) 

POINTS AND AUTHORITIES. 

Ten errors are assigned by appellant. (Rec. p. 
3.) In his brief these are discussed under three 
headings. This order will be followed. 

I. 

At the close of all the testimony in the case, 
appellant moved for a directed verdict. (Rec. p. 
18.) The denial of this motion is now urged as error. 

On this point two theories are put forth by appel¬ 
lant. One is that testimony of unexplained posses¬ 
sion of recently stolen property alone is not sufficient 
to support a verdict of guilty. The other theory is 
that appellant’s corroborated explanation of his 
possession of the automobile, together with the 
presumption of innocence, was sufficient in law to 
rebut any inference arising from possession. 

A number of authorities are cited in appellant’s 
brief in support of these contentions. An examina¬ 
tion, however, shows that in none of the cases cited 
was the issue the same as that raised here. The 
page citations of his authorities refer to general 
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propositions of law concerning the presumption of 
innocence and the doctrine applicable to circum¬ 
stantial evidence, which is not in conflict with what 
we contend is the law of the case at bar. 

At the close of his discussion (Brief, p. 11) on this 
assignment, appellant asks, “If it be that from 
possession alone a presumption arises sufficient to 
support a verdict of guilty, what then becomes of 
the presumption of innocence?” The answer to 
this query is that the testimony showing appellant’s 
exclusive, unexplained possession of the stolen auto¬ 
mobile, less than twenty-four hours after it was 
stolen, raised an issue of fact to be submitted to the 
jury along with the presumption of innocence. 
The jury found that the inference of guilt arising 
from the testimony of possession was strong enough 
to rebut and overcome the presumption of innocence. 
All the authorities concur that such proof is sufficient 
to support a verdict of guilty. 

Palmer v. State, 70 Nebr. 136. 

Smith v. State, 103 Ala. 40. 

State v. Weston, 9 Conn. 527. 

Williams v. State, 40 Fla. 480. 

Gravitt v. State, 114 Ga. 841. 

Lehman v. State, 18 Tex. App. 174. 

State v. Guild, 149 Mo. 370. 

Huggins v. People, 135 Ill. 243. 

State v. Gillespie, 62 Kans. 469. 

Johnson v. State, 148 Ind. 524. 

People v. Brown, 48 Cal. 253. 

State v. Granes, 72 N. C. 482. 

State v. Carr, 57 Atl. 370. 

Chass v. U. S ., 258 Fed. 911. 
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Appellant’s other claim—that he explained his 
possession of the automobile does not lie for the 
reason, first, that on its face it is not an explanation; 
and second, it was for the jury to say whether it was 

trUe ' TT O 

Quock Ting v. United States, 140 U. b. 

417, 420. 

State v. Willette, 127 Pac. 1013, 1016. 

State v. Sally, 41 Oregon 366. 

Chass v. United States, 258 Fed. 911. 

Koehler v. Adler, 78 N. A. 287, 291. 

An alleged buying of an automobile of the value ot 
$2,500 for $1,500 cash and disposing of it by pledge 
on the verv next day in a distant city for $500 is 
not such an explanation as would warrant the trial 
court in directing a verdict for the defendant. 

II. 

Before the court charged the jury, eight special 
instructions were requested by appellant. All of 
these, except the one numbered five, were refused 
by the court. To the refusal of each instruction an 
exception was noted. Each of these exceptions is 
now made the basis of a claim of prejudicial error. 

1. Appellant’s requested instruction numbered one 

was as follows: 

The court instructs the jury that where the 
Government seeks a conviction upon circum¬ 
stantial evidence alone it must not only show 
that the alleged facts and circumstances are 
true, but that they are absolutely incompatible 
with anv reasonable hypothesis of the inno- 
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cgiicg of the accused, and if the jury have a 
reasonable doubt as to whether the defendant 
stole the machine, as alleged in the indictment, 
the jury must find the verdict of not guilty! 

By the refusal of the foregoing instruction, appel¬ 
lant suffered no prejudice, we submit, for the reasons, 
first, that the Government did not seek to convict 
him upon circumstantial evidence alone , and, second, 
that if the instruction had been proper the substance 
of the instruction was covered by the court’s charge, 
which in part was as follows: 

Xow, it is important in all these cases—I 
do not mean cases of this particular character, 
necessarily, but all criminal cases—for the jury 
to weigh all of the evidence, and especially is 
it important, gentlemen of the jury, when you 
have to deal with circumstantial evidence, 
with presumptions, with reasonable explana¬ 
tions. It is all the more important that the 
jury shall weigh with care the evidence that 
is offered, both that which is offered on behalf 
of the prosecution and that which may be 
offered on behalf of the defendant. 

After reviewing all the evidence introduced in the 
case, the court continued: 

Xow, all that evidence is to be considered 
and weighed by you in determining whether 
or not, first, the car that was stolen was 
Burrows’ property. Was it stolen? Was it 
in the possession of Trachtenberg, the defend¬ 
ant here, the very next morning after it was 
stolen? And if so, was he the thief, or is his 
explanation of how he came to be in possession 
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of that car on Sunday morning one that is 
reasonable and satisfies you? If it is, no 
matter what there might be of suspicion and 
distrust, you will acquit him. If you are not 
satisfied with the reasonableness of the ex¬ 
planation, then you come back to the ques¬ 
tion whether or not you will indulge in the 
presumption that the law says you may in¬ 
dulge in in the case—that being in the posses¬ 
sion of recently stolen property it is fair to 
assume that he is the thief. 

He is presumed to be innocent, and the 
burden of proof to convince you beyond rea¬ 
sonable doubt of his guilt is upon the Gov¬ 
ernment. (Rec. pp. 22, 23.) 

2. Nor was appellant prejudiced by the denial of 
his instruction numbered two. The substance of the 
instruction requested is that possession of recently 
stolen property does not raise a presumption of law 
that the possessor was guilty of larceny, and shift 
the burden of proof upon him to satisfactorily ex¬ 
plain his possession. We submit that the following 
from the court’s charge, while not in the identical 
language, substantially covered the instruction re¬ 
quested : 

Now, it is a well-settled rule in criminal 
practice that, when recently stolen property 
is found in the possession of some one, those 
who are called upon to determine whether or 
not that person is or is not a thief, they may 
infer or deduce from the possession of the 
recently stolen property that the possessor of 
that property at that moment was the thief. 
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There is a qualification of that rule which 
applies where the evidence in the case justifies 
its application, and you will understand, of 
course, that this presumption of theft is not a 
hard and fast matter. It is for the jury to 
say whether they will indulge in that pre¬ 
sumption. * * * The burden of proof to 
convince you beyond a reasonable doubt of 
his guilt is upon the Government. (Rec. pp. 
21, 23.) 

3. Appellant's instruction numbered three was not 
addressed to any of the issues of the case, and it was 
not error to refuse it. The indictment charged ap¬ 
pellant with stealing the automobile, and not with 
receiving it after it was stolen. The court's instruc¬ 
tion could have left no doubt in the minds of the 
jurors that they must be satisfied beyond a reason¬ 
able doubt that appellant was “the thief of the 
property” (Rec. p. 21), and that if he was not the 
thief, “ no matter what there might be of suspicion 
and distrust,” they should acquit him. (Rec. p. 23.) 

4. Appellant's fourth instruction, the refusal of 
which is urged as error, reads as follows: 

The court instructs the jury that possession 
alone, uncorroborated, is insufficient to estab¬ 
lish guilt, and before the jury can convict 
they must believe beyond a reasonable doubt 
that the defendant stole the automobile. 
(Record, p. 19.) 

By this instruction appellant sought to raise the 
same proposition of law as raised by his motion for a 
directed verdict. This proposition has been fully 
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discussed on pages 3 and 4 herein, to which we 
respectfully invite the court’s attention. 

6. Appellant’s instruction numbered six, which 
was refused by the court, reads as follows: 

The court instructs the jury that the bur¬ 
den of proof is on the Government to estab¬ 
lish the guilt of the accused beyond a reason¬ 
able doubt. The burden of proof in a crimi¬ 
nal case never shifts to the defendant. 

As bearing on this point the court, among other 
things, charged the jury: 

Now, all that evidence is to be considered 
and weighed by you in determining whether 
or not, first, the car that was stolen was Bur¬ 
row’s property. Was it stolen? Was it in 
the possession of Trachtenberg, the defendant 
here, the very morning after it was stolen? 
And if so, was he the thief, or is his explana¬ 
tion of how he came to be in possession of 
that car on Sunday morning one that is rea¬ 
sonable and satisfies you? If it is, no matter 
what there might be of suspicion and distrust, 
you will acquit him. * * * 

He is presumed to be innocent, and the bur¬ 
den of proof to convince you beyond a rea¬ 
sonable doubt of his guilt is upon the Govern¬ 
ment. (Record, p. 23.) 

While the foregoing is not in the exact language of 

the instruction requested and refused, we submit 

that it was a fair statement of the law applicable to 

the case and substantiallv covered the instruction 

%/ 

sought by appellant. 





7. 'J he seventh instruction requested by appellant 
and refused by the court was as follows: 

The court instructs the jury that the law 
does not attach a presumption of guilt to any 
given circumstance; nor does it require the 
accused to overcome any inference or pre¬ 
sumption which the jury may be authorized to 
draw from the fact of possession of recently 
stolen property in order to be entitled to an 
acquittal, but it is the law that the fact of pos¬ 
session is evidence of guilt upon which a con¬ 
viction may be returned, unless the other 
facts or circumstances developed be such that, 
notwithstanding the recent possession, the 
jury still entertains a reasonable doubt of the 
defendant’s guilt, in which latter case the jury 
should find a verdict of not guilty. (Record 

p. 20.) 

Page 21 of the record shows that the trial court, 
after stating the rule relating to testimony of posses¬ 
sion of recently stolen property and that the presump¬ 
tion arising from such possession was not a hard and 
fast matter, charged the following, which, we sub¬ 
mit, fully covered the instruction refused: 

It is for the jury to say whether they will 
indulge in that presumption. They may do 
so with entire propriety, if they are satisfied 
from the evidence that that is the case, that 
the person having the possession was in fact 
the thief. (Record, p. 21.) 
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8. The eighth and last instruction offered by appel¬ 
lant and refused by the court was as follows: 

The jury is instructed that the accused is 
not required to “satisfactory explain” his 
possession of stolen goods, in order to avoid the 
conclusion of guilt. The most that can be 
required of him in such case is that the circum¬ 
stances be such as to raise a reasonable doubt 
whether the possession has been acquired 
otherwise than by the crime charged, and, 
that being done, he will be entitled to an ac¬ 
quittal even though the explanation be not 
entirely satisfactory. (Record, p. 20.) 

Appellant’s brief, pages 18-19, claims that the 
refusal to grant this instruction was prejudicial to 
him and puts forth two theories in support thereof, 
w r hich, briefly summarized, as are follows: 

1. That, inasmuch as the court’s charge cautioned 
the jury that the explanation of possession must be 
reasonable, he should have instructed them as to the 
effect of the explanation being disregarded as not 
reasonable, a reasonable doubt being raised by the 
other evidence in the case. 

2. That the court should have instructed the jury 
on the effect of a doubt as to whether the possession 
had been acquired other than by the crime charged. 

In respect of the first theory advanced, we submit 
that it was proper to caution the jury on the ques¬ 
tion of the reasonableness of appellant’s explanation. 
The very necessity of the situation—the possession 
of an expensive automobile less than twenty-four 
hours after it had been stolen—imperatively de- 




manded, and the law requires, a reasonable explana¬ 
tion. 

Johnson v. State, 148 Ind. 522, 524. 

Robertson v. State , 40 Fla. 509, 524, 525. 

Williams v. State , 40 Fla. 480, 483. 

Commonwealth v. Willard , 1 Mass. 6. 

It was, c f course, for the jury to say, and the 
court so charged, whether appellant's explanation 
satisfied them. If it did not satisfy them, there 
was nothing left in the case but his unexplained 
possession of recently stolen property. As to this 
situation the court charged the jury (Record, p. 21) 
that it was for them to decide whether they would 
infer or deduce from appellant's possession that he 
stole the car. 

Concerning appellant’s second theory, we submit 
that the court did charge the jury as to “the effect 
of a doubt whether the possession had been acquired 
otherwise than by the crime charged." Page 21 of 
the record shows that the court charged the jury 
that they should acquit if they found that appellant’s 
possession had been acquired in any way that would 
not make him the thief of the car. 

III. 

Appellant’s final claim is that the sentence imposed 
upon him was unlawful. This contention is based 
upon the fact that the court, just previous to impos¬ 
ing sentence, received and considered a certificate 
showing that appellant had been previously con- 
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victed in Philadelphia on a charge of the larceny of 
an automobile. 

Appellant relies upon the case of Raymond v. 

United States , 25 App. D. C. 555. An examination, 

however, of the Raymond case will disclose that what 

occurred in that case did not occur in the case at bar. 

Raymond was convicted upon a charge of criminal 

libel. One of the important issues during the trial of 

the case was whether Raymond had signed a receipt 

for a special-delivery letter. From the record it 

appeal’s that the receipt was not produced at the 

trial and that Ravmond’s wife testified that she had 

* 

signed it. However, when Raymond was brought 
before the court for sentence, the court permitted the 
District Attorney to open the case and produce in 
evidence the receipt, which was in Raymond’s hand¬ 
writing. This the court held amounted to a retrial 
of one of the issues in the case. Although holding 
that the proceeding was irregular, the court did not 
grant a new trial, but merely vacated the judgment 
and sentence and remanded the case for further pro¬ 
ceedings. 

In the case at bar the purpose of producing the 
record of a prior conviction was not to retry appel¬ 
lant, but to inform the court as to the character of 
person upon whom it was about to impose sentence. 
An analogous case is that of Bailey v. United States , 
284 Fed. 126. In that case Bailev had been con- 
victed for a violation of the Harrison Antinarcotic 
Act. When he was brought to bar for sentence the 
court, over his objection, received evidence of his 
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prior police record. This proceeding was assigned 
as error on appeal. In disposing of the question, the 
court stated: 

Error is not assignable on the court’s 
inquiry into Bailey’s prior police record. 
True, he had not testified in his own behalf 
and his previous record was not disclosed to 
the jury. On conviction, it was within the 
power of the court to impose the maximum 
statutory penalty, and the sentence imposed 
was within the maximum. Whether the trial 
court in fixing a penalty it had power to 
impose, was influenced by circumstances which 
ought or ought not to enter into the consider¬ 
ation, may not be inquired into by this court, 
which is not empowered to make the punish¬ 
ment fit the crime (p. 127). 

The record shows that appellant had a fair and 
impartial trial, and that the sentence and judgment 
of the court below was in all respects legal. It is 
therefore respectfully submitted that the judgment 
should be affirmed. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney , 

J. H. Bilbrey, 

Assistant United States Attorney, 

Attorneys for Appellee.. 
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